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Fair On-Line Civil Trial:
An Important Aspect of E-Government

Villecco, Alessandra

Abstract— Incorporation of Information and
Communication Technologies (ICTs) into
eGovernment and eAdministration is designed to
be a method for reducing time and costs of
services for both citizens and  Public
Administration and to realize at the same time an
efficient system. An important aspect of
eGovernment is the on-line civil trial, in other
words, the insertion of ICTs into justice
administration to realize a judicial trial in which
the different subjects involved in a process can
create documents and communicate through
information and communication technologies.
This phenomenon calls for increasing attention
and poses a pressing need, especially with regard
to the legal effects arising from the use of
advanced technologies in judicial process.
However, most existing work is devoted only to
technical aspects; no current work deals
specifically with the issue under discussion. At
the moment there are only various European
projects with the aim of publishing the results of
their research. The purpose of this work is to
underline the advantages and problems of
developing ICT use in justice administration.
Finally, this paper proposes some suggestions to
update ICT use in the judiciary system towards a
fair on-line civil trial.

1. THE ON-LINE CIVIL TRIAL

T HE experience of on-line civil trial in front
of courts has been extended to judiciary
claims - not only small claims - through the use
of advanced technologies. In practice, this
judiciary procedure is designed to bring suits
electronically, to transfer and to send procedural
acts and documents, to deliver documents, to
record case files digitally and, in general, to
support file management and case management
[RuBmann, 1999].

The aims of technological proceedings are
several: a reduction in justice time, promotion of
ease of transport and facilitation of drafting
subsequent judgements. Electronic and on-line
judicial proceedings, in addition to the
aforementioned advantages, can assume
different roles. On the one hand, this new
technology can be merely a support to the court
organization. On the other, this technology
could take over primary and leading functions of
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a process such as judicial decision-making.

All over the word there are many different
approach in the use of advanced technology in
judicial proceedings.

At the moment, in the USA electronic
procedure is devoted merely to small claims, like
a sort of automatic dispute resolution.

In Europe, many countries’ projects on the
integration of advanced technologies into the
legal system with the intent of creating a digital
public administration and a new information
technology for courts and justice administration
[Zuckerman, 1999], which may be considered
the maximum examples of eGovernment, have
been experimented [Fabri and Woolfson, 2001;
Oskamp, Lodder and Apistola, 2004]. In
particular, in Italy’ the Ministry of Justice has
invested many resources in ICT projects for the
judiciary to improve the effectiveness of a justice
system in constant crisis [Di Federico, 1998;
Guarnieri and Zannotti, 2006].

A very encouraging experience of e-justice
has been experimented with in Singapore?,
where the judiciary system has been digitalized
since 1990 with excellent results [Tin, 1999].

The depth of ICT employment in judiciary
administration depends on the legal validity of
the on-line civil trial and is related to the validity
of electronic documents and signatures not only
for assuring a high level of security, but also for
respecting the handwritten form when it is
necessary.

At the moment, the legal validity and
effectiveness of electronic documents are ruled
in many European countries in compliance with
European law.®

On an international level there are other law
acts, especially the US regulation the UTAH
[UTAH] and SEAL [SEAL] acts and the Digital
Signature Guidelines from the American Bar
Association, Section of Science and Technology.

Y In ltaly the law d.p.r. 13 febbraio 2001, n. 123. An on-line
summary judgement is in function at the Court of Milano. It came
about through a strict collaboration with the Bar Association of
Milano and the Court to allow all lawyers involved in the on-line
summary judgements to access digital signature and technical
devices for the on-ine judicial proceedings. This summary
judgement concerns the claims accrued which are not only small
claims but also those with a noticeable economic value and it is
characterized by a preliminary instruction based upon only
documentary evidence.

2 WwW.ecitizen.gov.sg, WWWw.psi.gov.sg, Www.gebiz.gov.sg.

® Directive 1999/93/CE of the European Parliament and of the
Council of 13 December 1999 on a Community framework for
electronic signatures.
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In addition to these aforementioned legal acts
the electronic signature’'s legal rules are also
addressed by both the Organization for
Economic Co-operation and Development and
United Nations Commission on International
Trade Law (UNCITRAL) through their Model
laws on Electronic Commerce in 1996 and on
Electronic signatures (2001).

The on-line trial has the following equirements:
security, confidentiality, integrity, and
authentication of transmission documents also
within the provisions of privacy law.

The mechanism of the digital signature based
upon a cryptography system (e.g., RSA or DSS
signatures) and is able to guarantee the
aforementioned on-line trial equirements. The
same technology with a different role may also
used in a system of certified e-mail to assure the
identification of the author of the e-mail, because
the e-mail is also signed and sealed, and to
certificate the moment of sending and delivering
a message and its attachments [Abadi, Glew,
Horne, and Pinkas, 2002; Blundo, Cimato and
Prisca].

2. THE FACTORS BEHIND THE ON-LINE TRIAL

In Europe, the variety of solutions adopted by
individual countries, both technically and
managerially, offers a unique insight into judicial
applications of information and communication
technology (ICT). It also demonstrates the size
of the challenge facing Europe if it is to
harmonize systems across national boundaries
(Fabri and Langbroek, 2000) and now the gap is
now deep between what has been projected and
what has been so far realized.

In fact, this phenomenon unites lawyers and
technicians all over the world and it is also
important the role of the most important
organisms of justice administration that has to be
assessed in addition to the representative
organism of Bar Associations is also important.

As mentioned above, one of the strong points
of this phenomenon is based upon the legal
relevance of electronic document and technical
requirements such as the digital signature, which
is able to guarantee the identification of the
signer, and the integrity and security of the
documents and transmissions®. The use of
these electronic means is not accepted by all
citizens, and this creates “categories of
exclusion”®, the phenomenon called “digital
divide”®.

More important than inserting the new
technologies into judicial proceedings is to make
it (ICT) acceptable to all citizens (Heeks, 2000;

* The digital signature is a signature based upon an asymmetric
cryptography system created by a secure device, which assures the
provenance and the integrity of the document on which it is put.

® Par. 8 dldgs. 7 March 2007, n. 82, Code of Digital
Administration.

® Declaration E/2000/L9 of Economic and Social Council of
United Nations
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Korac-Kakabadse, N., Kozumin, 2000, Noiret
2005).

The digital divide of professional categories
related to the judiciary system has been one of
the cause for failure of the initial trial of on-line
civil trial.

Indeed, on-line civil trial works directly with the
judiciary organization and with the style of work
of lawyers, judges, clerks and process servers
for achieving efficiency and fast judicial
proceedings.

In exercising these purposes it is necessary to
create the basis so that on-line judicial
proceedings are able to assure an adequate
knowledge in civil society.

3. THE ON-LINE CIVIL TRIAL HAS TO BE A FAIR
ON-LINE TRIAL

The efficiency of justice is based upon two
elements: reducing costs for both the State and
citizens, and reducing procedural time.

The principles of a fair trial can be assessed in
the following aspects: the equal position of the
parties involved in a judicial proceeding, the
same opportunities of controverting, a due
process of law, and, finally, the reduction of
procedural time.

To achieve the purpose of this last element in
compliance with par. 6 of the European
Convention on Human Rights, it is appropriate to
organize justice administration with the new
advanced technology.

The ambitious project of on-line civil trial is
based upon documents and data interchange,
web access, a court management system, and
network infrastructure for connecting all courts,
as well as interoperability with other Public
Administrations, such as the Tax Agency and the
State Attorney, which have the same
infrastructure and the same standards for
increasing data and information transfer
amongst themselves.

Attention is also focused on the problem of
reducing the complexity and formalism of
ordinary procedure and on the introduction of
simplified summary procedures or the
rationalization of those already existing.

The technical needs arising from the digitized
reform have relevant effects on legal rules for
civil procedural law: in particular, the rules of on-
line civil trials in compliance with civil procedural
law with regard to the time taken for issuing
judicial acts and orders and the delivery of
documents.

Aside from the indisputable advantages of ICT
in judicial activity, we have here to deal with the
legal issues arising outside of this application. In
some European countries the project on on-line
trial excludes any given party representing
themselves in on-line legal proceedings without
an attorney.

A fair trial cannot allow limiting justice to those
lawsuits that require the presence of a defence



attorney, generating a disparity of treatment with
reference to the all citizens. A judicial procedure
based upon information technology should be
faster and cheaper than traditional judgement
and all citizens must have the right to take part in
an on-line trial.

4. POSSIBLE SOLUTION

Judicial proceedings must assure an equal
and balanced position between parties. This
guarantee is mainly obtained by correctness and
compliance with the right to a fair trial rules and
by access to the technical form by all citizens.

Only in this way is it possible to achieve the
purpose of a due process of law as a canon of
interpretation of those principles in a lawful, fair
and impatrtial trial. Currently, it is possible to put
the hypothesis forward of allowing the citizen to
participate personally in on-line trial without the
assistance of the technical defence of an
attorney: this implies the use of a system of
certified e-mail. Through this system it would be
possible to identify with certainty the plaintiff or
the opposing party, because the e-mail is signed
and sealed and certificates the moment of
sending and delivering message and its
attachments.  Indeed, these certificates are
evidence not rebuttable with another evidence,
but only with a special action for fraud. Every
message created by the e-mail system is
digitally signed in an automated way.

Owing to all these consideration, it is possible
to state that advanced technology is able to
solve some legal aspects that do not need
particular or further procedural requirement to
achieve the aims of judicial proceedings.

5. GENERAL CONCLUSIONS

There is no doubt that the on-line civil trial
project is ambitious. Many attempts have been
made to create suitable conditions for it.

The broad diffusion of highly secure and
complex technological methods such as digital
signatures, for this project has been considered
unnecessary. | disagree with these views. This
is mainly because the digital signatures and
secure technology are mandatory in the judiciary
system to avoid any kind of infringement. | think
that at the beginning the problems were viewed
as cultural and organizational matters in addition
to a social context of digital divide.

Lawyers and judges must accept a new
concept of the justice system with electronic
devices and innovative methods of working
without altering the principles of procedural law,
in particular the respect of a fair trial.

The citizen who wants to bring lawsuit
electronically can use the existing certified e-mail
system as a method for participating in an on-
line trial in compliance with the principle of a fair
trial and a due process of law.

The rising volume of litigations has caused a

41

substantial increase in costs and protracted
delays. ICT measures could be a way to simplify
the rules and the structure of civil proceedings
as the summary judgements have proved in
Italy, with a noticeable reduction of time and
costs of the procedure.

Dissatisfaction with the administration of
justice has stimulated the use of various
remedies for solving the problems of the
judiciary system. However, this encouraging fact,
some problems result, such as the access to
justice by the parties personally without technical
assistance. By this aspect could be easily
resolved introducing some corrections to the civil
procedural law that would allow all citizens plain
and accessible on-line civil justice, including for
small claims.
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